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1. HISTORY OF WASHINGTON LOCAL GOVERNMENT

1.1 Ancient Rome, Medieval France, Merry Old England, etc. 
All humans have law, and humans in complex economic systems require detailed government law (including local government law).  Counties as we know them originated with French local leaders called “counts” (whose origins were in turn from the comes stabuli who was responsible for the stables of the late Roman emperors.
1.2 Jacksonian Populism and  the Dispersion of Executive Powers in both 



State and County Government

In the first half of the 19th century, Americans’ suspicion of government led to a dispersal of executive power at both the state and local level.  Starting in Iowa and Indiana, multiple, separately-elected county officers became the norm.
1.3 Populism in Early Washington State

The same suspicion of government (and big business) supported a “populist” movement in Washington Territory and early Washington State.  In 1896, the Peoples Party, the Democratic Party and the “Silver Republicans” joined forces to elect the state’s only Populist governor—John Rogers.  The concerns that led to that 1896 victory were also reflected in the state constitution adopted seven years earlier, a constitution that contained many of the open government provisions of the Iowa and Indiana constitutions, as well as provisions requiring the creation of most local governments from the “ground up.” Counties were created by the state legislature, but they were governed by multiple local officers, the system common throughout the West.
1.4 Boom and Boosterism in the Territory and New State of Washington
(1870’s – 1900).  Counties established in Constitution. Legislative charters to 
cities  yield  local control in urban areas.
Counties focus on economic development through roads, land recording, courts, and schools,  with an early social services function.

Cities focus on economic development through infrastructure, public safety and franchises.

1.5 “Good Government”

(1890’s – 1920’s).  Progressivism and clean government.  Prohibition wins the day (after women win the vote).  Utility expansion and LID’s encourage rapid city growth.  Special purpose districts begin to emerge.

1.6 Crash leads to “Just holding on.”

(1930’s).  Social welfare programs grow.  Tax revolt.

1.7 Boom and the Wartime Economy

(1940’s).  Housing authorities and public transportation carry the load.  Hints of regionalism.
1.8 Boom and Suburban Expansion.

(1950’s – 1960’s).  Special purpose districts key to the new life.  Regionalism takes on new meaning.

1.9 “Good Government” the New Society and Quality of Life

(1970’s – 1980’s).  Regional Planning expands.  The revolt against freeways.  The County Services Act fails.  SEPA succeeds.

1.10 Crash Leads to “just holding on.”

Tax revolt strips local government funding.  Some counties and small towns barely survive.

2. SOURCES OF LOCAL GOVERNMENT AUTHORITY

2.1 Constitution

· Washington State Constitution, Article XI, §4
COUNTY GOVERNMENT AND TOWNSHIP ORGANIZATION.  The legislature shall establish a system of county government, which shall be uniform throughout the state except as hereinafter provided.…

* * * *

Any county may frame a “Home Rule” charter for its own government subject to the Constitution and the laws of this state….
· Washington State Constitution, Article XI, §5
COUNTY GOVERNMENT.  The legislature, by general and uniform laws, shall provide for the election in the several counties of boards of county commissioners, sheriffs, county clerks, treasurers, prosecuting attorneys and other county, township or precinct and district officers, as public convenience may require, and shall prescribe their duties, and fix their terms of office . . . .
· Washington State Constitution, Article XI, § 11

POLICE AND SANITARY REGULATIONS.  Any county, city, town or township may make and enforce within its limits all such local police, sanitary and other regulations as are not in conflict with general laws.  
This is a strong allocation of police power authority to counties and other local governments.  See Weden v. San Juan County, 135 Wn.2d 678 (1998)(county regulation of jet ski use an appropriate exercise of police powers).

This requirement that counties and municipalities be formed from the ground up, pursuant to general laws, was quite intentional on the part of those who drafted the state constitution in 1889. This approach sharply contrasts with the system that had originally developed in England, and then on the East Coast, where city charters were granted (one by one) by state legislatures.  W. Lair Hill, the individual who drafted Article XI, Sec. 10 in 1889, wrote that charters granted by legislatures “are the footballs of…lobbyists, who are sure to besiege the legislature when there is opportunity for plunder. The plan of regulating these municipal governments by general laws only…has proved an efficacious remedy for the evils above mentioned, besides securing much better local government.” (Hill constitution, 1889, Art. 11 commentary.)

2.2 City and County Classifications


State law establishes various classes of cities, based on size and local choice of governmental form.  Chapter 35.01 RCW.  These include first class charter cities (10,000 or more population) (Chapter 35.22 RCW); second class cities (Chapter 35.23 RCW); towns (Chapter 35.27 RCW); and optional municipal code cities (Title 35A RCW).  First class cities and code cities may exercise all the powers accorded to any other class of cities.  Code cities may choose between a strong mayor/council form of government or a city manager/council (weak mayor) form.  Most counties (and a few cities) are governed by three-member commissions (RCW 36.32.010) with a plethora of independently elected officials (see Chapters 36.21-36.29 RCW).  County voters may opt for their own form of government under a Home Rule Charter (Wash. Const. Art. XI, §4) as Pierce, King, Snohomish, Clallam and Whatcom Counties have done.

2.3 Townships (Formed in Whatcom and Spokane Counties Only)

· Road maintenance & snowplowing

· Dog-catching & cow-catching

· Cemeteries

· River improvements

· Hawkers, peddlers, shows, theatricals, circuses, merry-go-rounds, ferris 


wheels, or other amusement devices.
2.4 Other Municipal Corporations


Washington State boasts an amazing variety of special purpose districts (at least 57 varieties, in fact) and other political subdivisions, including (but not limited to!) school districts (Title 28A RCW), fire protection districts (Title 52), port districts (Title 53), Public utility districts (Title 54), water-sewer districts (Title 57), irrigation districts (Title 87), flood control districts (Title 86), diking and drainage districts (Title 85), housing authorities (Chapter 35.82 RCW) and public corporations (RCW 35.21.730 et seq.). 
2.5 Taxing Powers


Washington State Constitution, Article XI, § 12
ASSESSMENT AND COLLECTION OF TAXES IN MUNICIPALITIES.  The legislature shall have no power to impose taxes upon counties, cities, towns or other municipal corporations, or upon the inhabitants or property thereof, for county, city, town or other municipal purposes, but may, by general laws, vest in the corporate authorities thereof, the power to assess and collect taxes for such purposes.
2.6 Constitutional Constraints on County Organization

· Uniform System of Government (except in Charter counties)

· Uniform Elected Officials

· Uniform Taxing Powers
3. NATURE OF LOCAL GOVERNMENT POWERS


Counties in Washington and many other states have a distinctive dual nature: they are both (1) political subdivisions of the state responsible for carrying out state-mandated tasks, and they are local government service providers, providing discretionary services in unincorporated areas.  


State-mandated jobs for Washington counties include:

· Courts

· Prosecuting Attorneys

· Tax Collections

· Elections

· Public Health

· Human Services

· Education (until 1969)

Local government services typically include:

· Law Enforcement

· Roads & Road Districts

· Transportation & Transit

· Parks

· Water, Sewer & Stormwater

Regardless of the form of government or the source of authority, Washington lawyers and judges often speak of “municipal powers” as though they are a single body of municipal authority.  Some Washington cases fail to adequately analyze the differences between different types of municipal authority and as a result are very much at odds.  See, i.e., Winkenwerder v. Yakima, 52 Wn.2d 617, 622 (1958) and Chemical Bank v. WPPSS, 99 Wn.2d 772, 792 (1983).  There are really four distinct modes of municipal government authority in Washington: three of them substantive, and one relating to government procedures for carrying out the other three types of authority.


The basic modes of municipal authority are as follows:

1. Police powers

2. The authority to provide general governmental services

3. The authority to act in a proprietary capacity (usually in connection with utilities)

4. Corporate powers of a municipality

3.1 Police Powers


The police power of local government is the power of the community to regulate activities for the protection of public health and safety.  This is probably the oldest type of local government power.  As early as 451 B.C., Rome’s Twelve Tables (an early code) contained fire safety regulations such as set-back requirements, as well as water and wastewater regulations, intended to protect public health. See Spitzer, Municipal Police Power in Washington State, 75 Washington L. Rev. 495 (2000).


This constitutional basis for local government’s police power (Article XI, § 11, quoted above in Section 5.1) underscores the ancient lineage for this authority, as well as its strength.  Note, however, that in Washington, local government police power may not “conflict with general laws” enacted by the state legislature. Early on, Washington cities and counties had very strong regulatory powers, and they used them!


A classic case highlighting the strength of the police power is Smith v. Spokane, 55 Wash. 219 (1909), which upheld the broad powers of a first class city to closely regulate the garbage collecting business.  (“In all matters pertaining to the public health, nearly if not the entire police power of the state is vested in municipal corporations of the first class.”  55 Wash. at 220.)  See also, Spokane v. Carlson, 73 W.2d 76 (1968).


Despite the strong nature of the police power, it nevertheless must “reasonably tend to correct some evil or promote some interest of the state.”  Spokane Cty v. Valu-Mart, Inc., 69 Wn.2d 712, 719 (1966).  In Petstel, Inc. v. King County, 77 W.2d 144, 459 P.2d 937 (1969), the State Supreme Court outlined four tests which a measure (in that case the regulation of maximum fees set by employment agencies) must meet in order to pass “the judicial test of reasonableness”.  Those include:

“First, any legislation under the police power must be reasonably necessary in the interest of the public health, safety, morals, and the general welfare.”

Second, “the legislation must be substantially related to the evil sought to be cured.”

Third, “classes of businesses, products or persons regulated, or the various classes established within the legislation [must] be reasonably related to the legitimate object of the legislation."

Fourth, “the rates set must be reasonable, and not unnecessarily prohibitory or confiscatory.”


The Petstel tests have been followed with a fair degree of consistency in subsequent Washington police power cases.  See, e.g., Faulk v. Dept. of Licensing, 117 W.2d 493, 504, 816 P.2d 725, 731 (1991); Granat v. Keasler, 99 W.2d 564, 568, 663 P.2d 830, 832 (1983); Cougar Business Owners Assoc. v. State, 97 W.2d 466, 477, 647 P.2d 481, 487 (1982).  However, the Washington Supreme Court has used a different approach in certain land use cases, applying an “unduly oppressive” test under a constitutionally-based substantive due process theory.  See Orion Corporation v. State, 109 W.2d 621, 747 P.2d 1062 (1987); Robinson v. City of Seattle, 119 W.2d 34, 830 P.2d 318 (1992); Sintra, Inc. v. City of Seattle, 119 W.2d 1, 829 P.2d 765 (1992); Guimont v. Clarke, 121 W.2d 586, 854 P.2d 1 (1993).  In using that approach, the Washington court seems to have disregarded the fact that substantive due process has in modern times been rejected by the U.S. Supreme Court.  The Washington court’s resort to substantive due process has been roundly criticized because of its divergence from the legal mainstream and because of the inherent squishiness of judicial determination that a legislative decision has “gone too far” and constitutes an “unduly oppressive” act.  See Richard Settle, Regulatory Taking Doctrine in Washington: Now You See It, Now You Don’t, 12 Univ. Puget Sound Law Rev. 339 (1989); Patrick Schneider, Substantive Due Process Versus the Legislative Role of Local Government, Chapter 12, Environmental and Land Use Law Section Midyear Seminar 1994; Richard Settle, Exploring Regulatory Taking Doctrine, Chapter 9, Environmental and Land Use Section Midyear Seminar 1997; Susan Boyd, A Doctrine Adrift: Land Use Regulation and the Substantive Due Process of Lawton v. Steele in the Supreme Court of Washington, 74 Washington Law Rev. 69 (1999).  Perhaps the court would do better to avoid the unnecessary pitfalls of the substantive due process doctrine, and, rather than finding that certain governmental actions violate the constitution, simply find that they are unauthorized and ultra vires because they are inconsistent with the one or more legs of the Petstel test.  For example, the court could find that a specific ordinance or action is unrelated to the evil sought to be remedied, or is unnecessarily prohibitory or confiscatory.  This would enable the court to decide on the narrower grounds of lack of police power authority rather than being forced to find a constitutional violation.  

3.2 Authority to Provide General Governmental Services


Economists view government police power activities as the provision of a “public good”, that is, the provision of a public service that cannot easily be priced.  In our society, we would regard it as odd to require people to present a credit card whenever the police answer a distress call from a homeowner about an intruder.  It is similarly difficult to price public health regulations and fire protection services (although some other societies have experimented unsuccessfully with pay-as-you-go fire departments that would serve subscribers only).  Because public goods are difficult to price, they are typically supported by generally-applicable taxes rather than direct service charges.  Governments provide other public goods that cannot be said to be related to the protection of public health and safety.  For example, the provisions of schools, libraries and parks are regarded as important, but difficult to price, and are accordingly made available to the general public on a “free” basis but are supported by general taxes.  Public welfare activities such as the provision of low income housing might be characterized as necessary to protect the public health.  


While Article XI, Section 11 of Washington’s Constitution vests all of the state’s police powers in general purpose governments, no such broad grant of unspecified powers is given with respect to general governmental services.  City and county statutes typically provide long lists of specific jobs that the legislature has vested in cities and counties of various classes.  See, e.g., RCW 35.22.280 and Chapter 35.21 generally.  But outside the realm of police powers to protect public health and safety, it should be assumed that local governments may provide general governmental services only when they have received express authority to do so by the legislature.  See, McQuillan, Municipal Corporations, § 10.04 et seq.  See, Mt. Spokane Skiing v. Spokane, 86 Wn. App. 165 (1997) (permitting a public corporation to operate a ski area where adequately authorized by statute). Special purpose districts are likely to be treated as having significantly less “wiggle room” than cities and counties, when it comes to engaging in activities that are not expressly granted by statute. For example, when an irrigation district attempted to develop its own property in order to get a better price than it would receive from the sale of raw land, the State Court of Appeals rejected the district’s action as being outside the express grant of authority for irrigation districts. Cowden v. Kennewick Irr. Dist., 76 Wn. App. 844 (1995).


One of the areas of “governmental service” activities that has been increasingly popular in recent years is the encouragement of economic development by local governments.  However, for these types of activities, cooperative arrangements between the public and private sectors continue to be circumscribed by Article VIII, Section 7 of the Washington Constitution (the so-called “lending of credit and gift” provision).  See, e.g., Lassila v. Wenatchee, 89 Wn.2d 804 (1978)(barring a city from buying property for the primary purpose of reselling it to a specified private party); see, also, In re Seattle (Westlake Mall), 96 Wn.2d 616 (1981)(rejecting the use of condemnation of private property for the purpose of transferring that property to another non-public person; but see, Miller v. Tacoma, 61 Wn.2d 374 (1963)(permitting the exercise of eminent domain within an urban renewal area because of the statutorily-authorized urban renewal process for public health and safety purposes).


Note also that the court has frowned upon attempts to characterize as “police power” regulations those ordinances that really provide for social service programs for the benefit of the general public.  San Telmo Assoc. v. Seattle, 108 Wn.2d 20 (1987).

3.3 Operating in a Proprietary Mode


The third major mode of local government activities is the “proprietary” mode.  This involves the provision of goods and services that can be priced. Examples are county water and sewer utility services.

Like other state supreme courts, Washington’s has “historically taken different approaches to construing municipal powers according to whether the power exercised is governmental or proprietary in nature.”  Tacoma v. Taxpayers, 108 Wn.2d 679, 693 (1987).

When a governmental function is involved, less opportunity exists for invoking the doctrines of liberal construction and of implied powers . . . . But when the Legislature authorizes a municipality to engage in a business, ‘[it] may exercise its business powers very much in the same way as a private individual . . .’ . . . . Since 1910, we have broadly construed the means a municipality may use to conduct a statutorily authorized business.


Id., at 694.


In Tacoma v. Taxpayers quoted above, the city-owned electrical utility had engaged in an aggressive program of “purchasing” electricity by spending electrical utility funds to place conservation devices in private industrial and commercial properties.  The Washington Supreme Court found that this was a legitimate business activity and resulted in the equivalent of the purchase of power.  Basically, once the Legislature had granted authority for a city to engage in the purchase and sale of electricity, broad operating authority was provided along with that power.  Tacoma v. Taxpayers was a typical statement of municipal proprietary (utility) powers and effectively counteracted the confusion caused by Chemical Bank v. WPPSS, 99 Wn.2d 772 (1983).  See also, Hite v. Snohomish Cty PUD No. 2, 112 Wn.2d 456 (1989) (allowing a public utility district to contract with its customers for a lien to secure the payment of electricity charges, regardless of no express statutory authority).


Proprietary activities are generally financed by rates or charges.  Commodity charges are charges for products or services provided by governments to consumers in a fashion similar to the way private sector businesses provide products or services.  Water and electricity charges are typical examples.  In contrast to taxes, which require express statutory authority, the power to impose rates and charges for commodities may be inferred from the authority to provide those commodities, so long as the charges a customer pays are reasonably proportionate to his or her allocable share of the operating costs of providing the commodity or service.  Hillis Homes, Inc. v. PUD No. 1, 105 Wn.2d 288, 298-301 (1986).  Local legislative bodies have substantial control over how rate revenues are allocated.  Morse v. Wise, 37 Wn.2d 806 (1951). However, utility rates must be used for purposes that benefit the ratepayers and not the taxpayers at large. Okeson v. City of Seattle, 150 Wn.2d 540 (2003).; Okeson v. City of Seattle, 159 Wn.2d 436  (2007).

Charges for sewer, garbage, and storm water service are not exactly commodity charges because rate payers are not paying for a commodity they consume.  Instead, they pay for their allocable share of the burden that they place on the rest of the community or the ecosystem.  Washington’s supreme court have upheld these burden off-set charges that allocate and internalize, to the individual, his or her proportionate share of the total cost of handling negative externalities of human activity, i.e., the production of garbage and sewage.  See, Teter v. Clark Co., 104 Wn.2d 227 (1985).  However, the court has rejected attempts to characterize certain public goods such as streets as proprietary in character, and rejected the imposition of “burden off-set charges” on the users of streets through street utility fees.  Covell v. Seattle, 127 Wn.2d 874 (1995). Similarly, in Samis Land Co. v. City of Soap Lake, 143 Wn.2d 798 (2001), the court rejected sewer “stand-by charges” to properties for which sewer service was not available. And in Arborwood Idaho, LLC v. City of Kennewick, 151 Wn.2d 359 (2004), the court in a somewhat confused opinion appeared to treat ambulance charges or excise taxes as property taxes because of the traditional “public goods” character of the service.

3.4 Corporate (“Tool kit”) Powers


The police power, the provision of governmental services, and proprietary activities are three distinct modes of substantive local government activities.  Municipal corporations are able to carry out these modes of operation only by virtue of their having an array of tools that are used by other legal persons such as individuals or private corporations.  Corporate powers of local governments include the power to purchase, lease and sell property, the authority to enter into contracts, the power to hire and fire employees, the exercise of eminent domain, the ability to borrow, and the authority to construct and operate facilities.  Accompanying these positive corporate powers are certain restrictions peculiar to local governments: public works and prevailing wage laws, detail processes circumscribing the exercise of eminent domain, government ethics, public disclosure, and open meetings laws.  An important thing to remember is that corporate powers do not in and of themselves confer substantive authority on local governments to engage in specific activities.  

4. LOCAL GOVERNMENT FINANCE

4.1 Taxation and other Sources of Revenue


The power to tax must be expressly granted by the Legislature.  See, Cary v. Bellingham, 41 Wn.2d 468, 250 P.2d 114 (1952).  Tax revenue may be applied to any governmental purpose, and there is not any necessary connection between the source of revenue and its application.  Gruen v. State Tax Commission, 35 Wn.2d 1, 33-34 (1949), rev. on other grounds, 62 Wn.2d 645.  Taxes are generally categorized into property taxes and excise taxes. The total amount of all property taxes levied on any single parcel is limited by Article VII of Washington’s constitution and by statute.  Further, under Article VII, property taxes must be uniform on any class of property.  Excise taxes can be structured with significantly more flexibility.  Boeing Co. v. State, 74 Wn.2d 82, 86 (1968).

Rates and charges may be imposed for specific governmentally-provided commodities or services.  The amount of those rates and charges must relate to the cost of providing the service, the commodity sold or mitigating the impact caused by the person paying the fees. Hillis Homes, Inc. v. PUD No. 1, 105 Wn.2d 288, 298-301 (1986); Teter v. Clark County, 104 Wn.2d 227 (1985).

Special assessments are neither taxes nor rates.  Expressly permitted under Article VII, § 9 of the Washington State Constitution, they are charges that reflect the increase in the value of property by virtue of the public improvement constructed.  Bellevue Assocs. v. Bellevue, 108 Wn.2d 671, 674-75 (1987).  Each special assessment must be in an amount not in excess of the increase in property value by virtue of the improvement, and within a special assessment district the assessments must be similarly imposed upon properties experiencing equivalent increases in value.  Trautman, Assessments in Washington, 40 Washington Law Rev. 100 (1987).

4.2 Municipal Borrowing


The authority to borrow is strictly construed, and local governments must have express authority to borrow in particular ways and for particular purposes.  Local governmental borrowing is categorized as either general obligation “debt,” which is charged against limits imposed by Article VIII, §6, or “revenue obligations” which are not subject to legal limits.  “Debt” is defined as borrowed money payable from taxes.  State ex rel. Wittler v. Yelle, 65 Wn.2d 660, 668-69 (1965).  Revenue obligations are payable from a pledged stream of money (such as water rates or golf course greens fees) but not by taxes of any kind.  Once a stream of revenue is pledged to the repayment of obligations, that source of revenue cannot be repealed until those obligations are repaid.  Pierce County v. State, 159 Wn.2d 16 (2006).
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